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BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D.C. 20554

In theMatterof
)

Applicationby VerizonNewEngland,Inc, )
Bell Atlantic Communications,Inc. (d/b/a ) CC DocketNo. 01-324
VerizonLong Distance),NYNEX Long )
DistanceCompany(d!b/aVerizonEnterprise )
Solutions),VerizonGlobalNetworks,Inc, and )
VerizonSelectServices,Inc., for Authorization )
to ProvideIn-Region,InterLATA Servicesin )
RhodeIsland

AT&T’S REPLY

AT&T Corp. (“AT&T”) herebysubmitsits reply in oppositionto Verizon’s

applicationfor authorizationto providein-regionlong distanceservicesin theStateof

RhodeIsland.

I. VERIZON’S APPLICATIONMUST BE REJECTEDBECAUSEITS UNE
RATES ARE NOT CONSISTENT WITH THE RI-PUC’S OWN DEFINITION
OF TELRIC

NeithertheRI-PUCnorVerizonhasdisputedAT&T’s (at 1-17)andWorldCom’s

(at4-12) evidencethat Verizon’s UNErates— especiallyits ratefor thecritical unbundled

local switchingelement— arenotTELRIC compliant. First, theRI-PUC’srotereferences

to “TELRIC”1 cannothide thefactthattheratesuponwhichVerizonreliesheredo not

reflectthatcommission’sowncontemporaneousrulings that specificallydefinetheinputs

requiredto developTELRIC-compliantratesin RhodeIsland.2 And critically, theRI-

1 SeeReportofthe RhodeIslandPublic Utilities Commissionon VerizonRhodeIsland’s

Compliancewith Section271 oftheTelecommunicationsAct of 1996 at43-45.

2 AT&T’s andWorldCom’scomments(at5 and8-9,respectively)also demonstratethatthereis

no evidenceatall to supportanassertionthat theswitchport ratein Massachusettsshouldbe
morethandoubletheratein NewYorkandMassachusetts.
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PUChasnotrequiredVerizonto implementratesthatreflectthoseTELRIC-compliant

inputsuntil well after this Commissionmustacton thependingapplication.3Thus,

neithertheRI-PUCnorVerizoncanlegitimatelyclaimthat theratesVerizonpresents

herecomplywith TELRIC in generalorwith theRI-PUC’s owndefinitionofthat

standard.

Second,theassertionin Verizon’s January2, 2002exparte4that theRhodeIsland

PUC “has adopteda full suiteof TELRIC-complaintrates”for UNEs in “legally binding

decisions”finalizedprior to November26,2001 is inconsistentwith Verizon’sown

applicationandsupportingdeclarations,andis deliberatelymisleading.Verizon’s

applicationassertedthattheRI-PUC’sonly analysisorexplanationofthespecificinputs

andassumptionsthatmustunderlieTELRIC-complaintrateswasin theTELRJCOrder.5

But asnotedabove,theRI-PUC did notadoptUNE ratesin accordwith thatorder.

Instead,asAT&T hasdescribed,6it left in placepreviouslyadoptedrates,i.e., the interim

ratesthathadbeenadoptedwithout anyanalysis. Moreover,theRI-PUCdid not require

Verizonto adoptactualUNEratesthat complywith theTELRJCOrder’s substantive

rulings until a futurecompliancefiling thatwill notbe madeuntil well after this

CommissionmustruleuponVerizon-RI’s application.

~ SeeAT&T at4; RI-PUCReportandOrder,ReviewofBellAtlantic-RhodeIslandTELRIC

Study,DocketNo. 2681 (Nov. 18, 2001)(“TELRJC Order”), App. F, Tab 34 at 76.

~This cxparte submissionis incorrectlydatedJanuary2, 2001.

~ SeeVerizonApp. at 88, citing theCupelo/Garzillo/AnglinDeci.¶IJ 41-50,citing in turn the
TELR/COrder.

6 AT&Tatl-3.
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Verizon-RIdoesnot, andcannot,disputethesesimple facts. Accordingly,

Verizon’s January2ndexparteattemptsto avoidthis crucialproblemby suggestingthat

theTELRICOrder -- whichhadbeenissuedonly daysearlier-- is irrelevant,andthatit is

insteadrelyingupontheconclusorystatementsof “TELRIC-compliance”in theRI-

PUC’s April 11, 2001 orderandatits November15, 2001OpenMeeting. But those

conclusorystatementsaboutpurportedTELRIC compliancearenot entitledto any

weight,becausetheywerenotbasedon any analysisor factfinding whatsoever.

Moreover,AT&T’s andWorldCom’scommentsshowin particularthatthenew

switchingratestheRI-PUC referredto as“TELRIC-compliant” atits November15 Open

Meetingarepatentlyinconsistentwith thestatecommission’sspecificfindings thatwere

issuedonly threedayslater(afternearlyfouryearsoflitigation), which explicitly

identifiedthespecific inputsandassumptionsthat mustbe reflectedin a TELRIC-

compliantcoststudy for RhodeIsland.7

Finally, bothAT&T (at 14-17)andWorldCom(at9-10)showedthat Verizon’s

critical UNE switchingratesarenotwithin therangeofTELRIC-compliantratesinother

Verizonstates,includingPennsylvania.8Therefore,Verizon’s purportedproofof

TELRIC compliancein this proceedingmustbe rejected.

~WorldCom (at 10-12)also showsthatVerizon’s loop ratesdo not complywith the RI-PUC‘s
specificrequirements.

~TheRI-PUC’srelianceon Verizon’sproposedswitchingratesin the“anchor” stateof
Massachusetts(RI-PUCat44) is flatly inconsistentwith theCommission’spriorprecedent,
which looks at theactualratesestablishedby astatecommissionin anotherstate.AT&T and
WorldComhaveshownthatVerizon’s proposedswitchingusageratein Massachusettshasnot
beenreviewedby thatstatecommission,andthat it fails utterly to complywith theRIPUC’s
TELRIC requirements.Moreover,therecanbeno disputethat theswitchingport ratein Rhode
Islandis excessivewhencomparedto theMassachusettsport charge.Finally, anynotion that
Massachusettscanserveasan“anchor” stateis itselfodd, sinceVerizondid notrely on the
MassachusettsCommission’sratesin its ownsection27lapplicationfor thatstate.
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II. THE EVIDENCE THAT VERIZON’S UNE RATES CREATE A PRICE
SQUEEZE ESTABLISHES THAT VERIZON HAS FAILED TO SATISFY
BOTH THE CHECKLIST AND THE PUBLIC INTEREST REQUIREMENT

In additionto showingthatVerizon’sUNEratesin RhodeIslandarenot

TELRIC-compliant,AT&T’s openingcommentsseparatelyshowedthatthoserateswere

so highthattheyprecludeefficient localentry. SeeAT&T at 17 & Declarationof

MichaelR. Lieberman. Specifically,thoserateseffect apricesqueezethat prevents

UNE-basedcompetitorsfrom earningsufficientmarginsto providelocal service

economicallyin competitionwith Verizon,by imposingwholesalecostson Verizon’s

competitorsthatrenderit impossiblefor themto offer aretail servicethatwould be price

competitive. Verizon’simpositionofratesthatforeclosebroad-basedlocal competition

hastwo independentlegalconsequencesin thisproceeding.

First, it establishesthatthoseratesviolatethechecklist. Checklistitem 2 requires

Verizonto showthat it providesliNEs “in accordancewith therequirementsofsections

251(c)(3)and252(d)(1).” 47 U.S.C. § 271(c)(2)(B)(ii). Section251(c)(3),in turn,

requiresUNE ratesthatare‘lust, reasonable,andnondiscriminatory.” 47 U.S.C. §

251(c)(3) (emphasisadded). TheSupremeCourthasheldthat, evenif aregulatedutility

haschargedwholesaleandretail ratesthat otherwisefall within thepermissibleranges

for thoserates,its wholesaleratescannonethelessfail to satisfyanondiscrimination

requirementif theutility hasforeclosedretail competitionby chargingretail ratesatthe

lower endof thepermissiblerangeandwholesaleratesatthehigherendof the

permissiblerange.SeeFPCv.ConwayCorp.,425 U.S. 271,276-282(1975);seealso

NY NH& HR.Co. v. ICC, 200 U.S. 361,390-91(1905)(railroadengagesin

discriminationif it sellscoalat retailpricesthatarelower thanthesumof its
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transportationrate,thecostofthecoal,andthecostof deliveringthecoal from the

railroadline to theretail customer). Evenif theCommissionwereto conclude

(incorrectly)that Verizon’sratessatisfiedTELRIC, thoserateswouldstill be

discriminatory,andunlawful underSection251(c)(3),becausetheyforeclosecompetition

in preciselythemannerdescribedin Conway.

Second,thedirectevidenceofapricesqueezealsoestablishesthat grantingthe

applicationcouldnotbe consistentwith the“public interest.” 47 U.S.C. § 271(d)(3)(C).

TheSupremeCourthasexplainedthat thestatutoryterm“public interest”“takes[its]

meaningfrom thepurposeoftheregulatorylegislation.” NAACPv. FPC, 425 U.S.662,

669 (1976). Thecentralpurposeof Section271 is to ensurethat local telephonemarkets

in aStateare opento competition— andthat competingcarriersthereforehavethe legal

andeconomicability to providecompetinglocal services— beforeaBOC in that Stateis

permittedto providelong-distanceservices.As theCommissionhasheld,Congress

adoptedSection271 in orderto assurethatBOCscouldnotprovidelong distanceservice

at a time whentheirlocal monopolieswould givetheman “unfair advantage”over long

distancecompetitorsin, inter alia, providing“combinedpackages”of localand long

distanceserviceto customerswho desire“one-stopshopping.”AT&Tv. Ameritech,13

FCCRcd.21438,¶~J5,39(1998),aff’dsubnom. USWESTv. FCC, 177F.3d1057

(D.C. Cir. 1999). If~,by contrast,long-distanceentrywereallowedbeforeothercarriers

couldprovidecompetingcombinedpackages,it would “threatencompetition”in boththe

localandthe long-distancemarketsby grantingtheBOCamonopolyin theprovisionof

suchcombinedservices.Id. ¶ 5. TheCommissionhasthusheldthat the“public interest”

prongof Section271 requiresit to “ensurethatno otherrelevantfactorsexistthatwould
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frustratethecongressionalintentthatmarketsbe open.” SBC271 Kansas/Oklahoma

Order, 16 FCCRcd.6237,6375(2001); Verizon271 MassachusettsOrder, 16 FCCRcd.

8988,9118 (2001). A pricesqueezethatwould forecloseefficientlocal entryinto the

residentialmarketobviouslyconstitutessucha“relevantfactor.” Andproofthat sucha

factorin factexistsdemonstratesconclusivelythat themarketis not — andcannotbe --

open.

TheCommissionnonethelesshadpreviouslyheldthatit neednotconsider

evidenceofapricesqueezein evaluatingaSection271 application. Thatholdingwas

basedon theConmiission’s viewthat suchevidencewas“irrelevant,” andthat

consideringit would improperly involve theCommissionin theprocessofsettinglocal

retailratesthat areoutsideits jurisdiction. Id. at 6280-6281,6381. But theCourtof

Appealsfor theD.C. Circuit, relying on theSupremeCourt’s decisionin Conway,has

nowsquarelyrejectedthatview. Sprintv. FCC, 2001U.S.App. LEXIS 27292(D.C. Cir.

2001). Indeed,becausethecentralpurposeofthe 1996Act is “stimulatingcompetition,”

theD.C. Circuit heldthatthe“public interest”analysisunderSection271 mayweigh

even“more heavilytowardsaddressingpotential ‘pricesqueeze”thanwasrequired

undertheFederalPowerAct in Conway. IcL, at* 14 (emphasisadded).

Moreover,theSprintCourtalsoconfirmedthattheCommission’slackof

jurisdictionoverretail rateswasno barto suchan analysis,becausetheCommissioncan

respondto apricesqueezewithoutdisturbingretail rates. Instead,becausethe

CommissionhassaidthatTELRIC ratesexistwithin a“band,” oneentirelypermissible

solutionis to “fix[] thewholesalerates,which [a]reunderitsjurisdiction,ata lower

levelwithin” thatband. Id. at * 12 (citing Conway,426U.S. at279). Here,because,as
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AT&T hasshown,Verizon’s ratesarenotTELRIC-compliantto beginwith, thereis

certainlyplentyofroom for downwardmovement.

UnderSprintv. FCC, therefore,whenevidenceis presentedin a Section271

proceedingthatUNE-basedresidentialcompetitionis economicallyinfeasible,the

Commissioncannotgrantthatapplicationwithoutevaluatingandaddressingthat

evidence.UnlesstheCommissionrejectsthis applicationon othergrounds,therefore,it

mustdevelopandapplyaframeworkin thisproceedingfor analyzingsuchpricesqueeze

claims.9 Thatframeworkmustreflect theobjectivesof Section271, andis therefore

straightforward: if aBOC’s UNEprices,analyzedin conjunctionwith its retailratesand

associatedlocal service-relatedrevenues,forecloseefficient entryinto the local

residentialmarketin a State,thatmarketplainly is not “open”andthepublic interest

wouldnotbe servedby authorizinglong-distanceentryfor the localmonopolist. Further,

in makingthatdetermination,theCommissionshouldcompareall thecostsofproviding

competitivelocalservice(liNE pricestogetherwith all othercostsof offering service)

with theexpectedlocal revenues(including verticalfeaturerevenues,accessrevenues(or

savings)andexplicit subsidypaymentssuchastheSubscriberLine Charge)to assess

whethertherewouldbe asufficientprofit marginto makecompetitiveentryarational

businessdecision. Theanalysisprovidedin AT&T’s openingcommentsfollowsthis

~ In recognitionoftheneedto developandapplysucha frameworkin Section271 proceedings
wheresuchclaimsaremade,the CommissionrecentlyaskedtheCourtofAppealsfor theD.C.
Circuit to suspendbriefingin theappealofits ordergrantingVerizoniiterLATA authority in
Massachusetts.The Commissionaskedfor thatsuspensionsothat it couldaddresstheprice
squeezeclaimsthathadbeenmadein that proceedingbutthat theCommission’sorderhadnot
properlyaddressed.SeeFCC’sEmergencyMotion for TemporarySuspensionofBriefing,
WorldComv. FCC, No. 09-1198(D.C. Cir.) (filed Jan.7, 2002).
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path,andestablishesthatefficient UNE-basedentry in RhodeIslandhasbeeneffectively

foreclosedandthat thisapplicationmustthereforebe denied.

In remandingtheKansas-Oklahomadecisionto theCommissionfor further

consideration,theSprintCourt alsonoted“without evaluation”two “points” raisedby the

Commissionin its defenseof thatappeal. Id. at *15. Neitherofthoseissueswould

warranta grantoftheRhodeIslandapplicationin thefaceofthepricesqueezeevidence.

First, thereis no reasonto believethatthestatute’s“90-day limit” (id.) wouldmakeit

impossibleorevendifficult to assessthat evidence.Thepricesqueezeissueis

considerablylesscomplexandfact-intensivethanmanyotherissuestheCommission

considersin its reviewofaSection271 application,suchascompliancewith the

requirementto providenon-discriminatoryaccessto OSS. Moreover,in theeventa

BOC wishesto enterthe long-distancemarketin a State,it cansubstantiallyfacilitate—

andpotentiallymoot— anyanalysisof apricesqueezeby itselfchoosingvoluntarily to

chargeUNEratesatthe lowerendoftheTELRIC range,anddemonstratingtheabsence

ofapricesqueezein its application.

Second,theCourtnotedthesuggestionthat retail residentialservicein a State

might notcoverthecostsofproviding it, but might insteaddependon subsidiesfrom

otherservices.Underthathypothesis,it wassuggestedthatevenwholesaleratessetat

the lowerend oftheTELRIC rangemight not renderresidentialcompetitionfeasible. Id.

at *13.44, 15-16. Butthereis no evidenceto suggestthat is thecasehere,andevery

reasonto believethat it is not. The issueis notwhetherthebasiclocalexchangeservice

ratealonecoversthecostsof providinglocal residentialservice,but whetherall the

revenuesderivedfrom providingsuchservice— includingverticalfeatures,exchange

8
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accessandSLC payments-- coverthosecosts. Therehasbeenno suggestion,muchless

evidence,thatthecombinationofthoserevenuesdoesnotcoverVerizon’scostof

providingresidentialservicein RhodeIsland. AT&T’s analysis,by contrast,showsthat

that this entirecombinationofrevenuesstill leavesa CLECwith negativegrossmargin,

i.e., a lessthanzeroreturnwithouteventakinginto accountthe CLEC’s significant

internalcoststo provideaUNE-basedservice.

Nor is it any answerto suggestthatan entrantcouldsimply useprofits it obtains

in othermarkets— suchaslocal servicesto largebusinesses,or long-distanceservices—

to subsidizeunprofitableentryin thelocal residentialmarket. Indeed,Section271 itself

recognizesthe importanceofassuringcompetitiveopportunitiesto provideserviceto

both“residentialandbusinesssubscribers.”47 U.S.C. § 271(c)(1)(A).’°The inescapable

realityis thatthepossibilityofprofits in adifferentmarketis irrelevantto thedecision

whetherto entertheresidentialmarket,andit will neverbe rationalfor afirm to enter

suchan unprofitablemarketormarketsegment.Evenif thefirm is earningexcessprofits

in onesuchmarket,it hasno incentiveto dissipatethoseearningsby investingthemin

unrelatedunprofitableventures. If theresidentialmarketcannotsupportefficiententry

on astandalonebasis,entrywill simply notoccurfor thosecustomers.

Finally, evenif theprovisionoflocal residentialservicewerefoundto be

unprofitableevenwhenall revenuesaretakeninto account,andevenwhenUNEsare

pricedatthelower endoftherange,thenthat wouldsimply establishthattheSection271

applicationmustbe denied. In that case,theevidenceshowsthat the local marketis not

10 Seealso,MemorandumOpinionandOrder,ApplicationsofAmeritechCorp. andSBC

CommunicationsInc.,for Consentto TransferControl, 14 FCCRcd. 14712, 14746(1999)
(separatelyanalyzingdiscretemarkets).
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opento competition,andBOCentryin thosecircumstanceswould patentlydisservethe

public interestby enablingtheBOC to remonopolizethe long-distancemarketin that

State. A denialof suchanapplicationwould thenafford theStateregulatoryauthority

theopportunityto considerwhetherany interestit hasin encouragingcompetitiveentry

into the localmarketandfurtherentryinto thelong-distancemarketwouldwarranttaking

stepswith respectto retailrates,or explicit subsidiesfor theprovisionofretail service,to

makesuchentrypossible. This is especiallyappropriatefor RhodeIsland,wheretheRI-

PUC hasin fact developedguidelinesfor thedevelopmentof TELRIC-compliantrates

buthasnothadtheopportunityto ascertainhowthoseguidelineswill operatein practice,

andwhether,oncethoseratesarein place,any additionalactionsmaybe required.This

furtherunderscoresthefactthatVerizon’s applicationis prematureandshouldbedenied.

CONCLUSION

Forthereasonsstatedaboveandin AT&T’ s initial comments,Verizon’s

applicationshouldbedenied.

Respectfullysubmitted,

AT&T CORP.

Is! RichardH. Rubin
MarkC. Rosenblum
RichardH. Rubin
AT&T CORP.
295 NorthMapleAvenue
Room1127M1
BaskingRidge,NewJersey07920
(908)221-4481

AttorneysforAT&T Corp.

January10, 2002
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